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FACTSHEET

TITLE: CHANGE OF ZONE NO. 3399, requested by the
Directors of the Planning and Public Works & Utilities
Departments, to amend Ordinance No. 18113 relating to
impact fees (Title 27 of the Lincoln Municipal Code).  

STAFF RECOMMENDATION : A p p r o v a l ,  w i t h
amendment submitted on November 12, 2003.

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 10/29/03 and 11/12/03
Administrative Action: 11/12/03

RECOMMENDATION: Approval, with amendment as
recommended by staff on November 12, 2003, and with
amendment reinstating the language on lines 20-21, on
page 22 of this Factsheet, regarding adjustments for
inflation (8-0: Larson, Carlson, Bills-Strand, Marvin,
Duvall, Taylor, Krieser and Steward voting ‘yes’).

FINDINGS:
1. The purpose of these proposed amendments to the impact fee ordinance (p.15-23) are to clarify language

regarding grandfathering of building permits, handling of administrative costs, arterial street costs, adding inflation
to impact fees, processing of low and moderate income reimbursements, eliminating the out-of-date category
exemption table and processing of fee reimbursement for economic development.  

2. The staff recommendation of approval is based upon the “Summary” as set forth on p.2-3, and the “Analysis” as
set forth on p.4-6, concluding that the proposed amendments  to the impact fee ordinance are in conformance with
the goals of the Comprehensive Plan and could help provide for growth and development of the community.  

3. The public hearing before the Planning Commission was held on October 29, 2003, and continued on November
12, 2003, at which time the staff submitted a proposed amendment (p.24) to clarify the intent regarding
amendments  to previously approved developments that qualify for category exemptions.  This amendment
resulted from discussions  by staff with Peter Katt and Kent Seacrest, who had expressed concerns at the original
public hearing.  

4. Bill Newstrom, on behalf of the Realtors Association of Lincoln, submitted a proposed amendment at the original
public hearing on October 29, 2003, to expand the impact fee exemption to include all low-income purchasers,
not just those utilizing government programs (See Minutes p.7, and letter from Peter W. Katt dated October 27,
2003 [p.25]).  Note:  The Planning Commission did not recommend this amendment, since it went beyond the
scope of the advertised hearing and would require a new advertised public hearing.  

5. Peter Katt, Kent Seacrest and Lynn Moorer raised issues and concerns at the public hearing on October 29,
2003 (See Minutes, p.8-9), and Mr. Seacrest’s request for a two-week deferral was granted.  

6. Continued public hearing was held on November 12, 2003, at which time Kent Seacrest and Peter Katt agreed
to the staff’s proposed amendment regarding amendments  to previously approved developments.  Peter Katt was
opposed to making inflation an automatic increase to impact fees.  (See Minutes p.11-12).

7. On November 12, 2003, the Planning Commission voted 8-0 to approve the staff recommendation, with the
amendment submitted on November 12, 2003 (p.24), and with amendment to reinsert the language which staff
had recommended be deleted regarding inflation (lines 20 and 21, p. 22, “Such adjustments in such fees shall
become effective upon approval by resolution of the City Counci l .”).  Note:  A motion to delete this language as
recommended by the staff had failed 3-5 (Carlson, Marvin and Taylor voting ‘yes’; Larson, Bills-Strand, Duvall,
Krieser and Steward voting ‘no’).  See Minutes, p.13-14. 

8. On November 12, 2003, the Planning Commission placed the proposed criteria for reduction of impact fees for
economic development (Miscellaneous No. 03012) on their pending list for six months, with expressions of
interest in a broader-based incentives package.  Until this issue is resolved, staff recommends that the existing
language in the ordinance [27.82.110(i), proposed to be 27.82.110(h)] be retained.
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LINCOLN/LANCASTER COUNTY PLANNING STAFF REPORT
_________________________________________________
for October 29, 2003 PLANNING COMMISSION MEETING

P.A.S.: Change of Zone #3399 Amendment to Impact Fee Ordinance

PROPOSAL: Several amendments are proposed in order to clarify language regarding grand
fathering of building permits, handling of administrative costs, arterial street
costs, adding inflation to impact fees, processing of low and moderate income
reimbursements, eliminating the out of date category exemption table and
processing of fee reimbursement for economic development. 

CONCLUSION: The proposed amendments to impact fee ordinance are in conformance with the
goals of the Comprehensive Plan and could help provide for growth and
development of the community. Impact fees provide for uniformity and equity
among property owners and similar land uses. These amendments retain the
original purpose of the impact fee ordinance. The amendments will clarify some
minor conflicting sections and will aid in the processing of low and moderate
income fee reimbursements. The amendment to the reimbursements for
economic development will provide an incentive to primary employers to create
new jobs and will aid in administering the criteria. 

 

RECOMMENDATION:  Approval

LEGAL DESCRIPTION: Zoning Code – amend to add text in the following sections :

27.82.050 imposition of impact fees; 
27.82.060 exemptions from impact fees; 
27.82.070 creation of an impact fee fund and impact fee accounts; 
27.82.080 refunds of impact fees paid;  
27.82.110 miscellaneous provisions; 
Amendments codifying the Downtown/Antelope Valley exclusive area map the benefit areas
maps as appendixes to Chapter 27.82; and
amending the arterial street section of the adopted Lincoln Impact Fee Study and providing for
publication by posting on the official bulletin board of the City.

ASSOCIATED REQUEST: 

Misc. #03012;  Criteria for Impact Fee Reimbursement for Economic Development.

SUMMARY: In general the amendments to the Impact Fee Ordinance are to:

1. Clarify that reimbursement in impact fees is for economic development only. Once the City
Council adopts the criteria, based on objective standards, then requests will be processed
administratively rather than requiring Council hearings and actions. (The specific criteria for
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Impact Fee Reimbursement for Economic Development is included in the staff report on Misc.
#03012.)

2. Clarify conflicting language regarding the grand-fathering of building permit applications.

3. Clarify that administrative costs are deducted from impact fees and should not be an additional
amount added to each fee.

4. Clarify conflicting language regarding streets that: 1) developers should continue to pay for
sidewalks along arterial streets, instead of using arterial street impact fee funds to build
sidewalks; 2) utility adjustments in street projects would not be paid from arterial street impact
fees; and 3) clarify that developers should continue to pay for additional traffic signals, when
warranted. In general, impact fees would be used only at major intersections and approximately
the ½ mile point (when warranted.) These changes were based on recommendations by Mayors
Infrastructure Finance Committee.

5. Automatically add inflation, beginning in January 1, 2005, rather than by separate City Council
action each time.

6. Amendment to facilitate reimbursement and processing of previously approved fee
reimbursements for low and moderate income housing.

7. Eliminate out of date category exemption table and clarify processing of amendments to
previous agreements granted exemptions.

COMPREHENSIVE PLAN SPECIFICATIONS:

These proposals are in conformance with the new 2025 Comprehensive Plan. Selected pertinent
sections from the Plan include:

The pertinent principles in regards to impact fees include:

“Overall Guiding Principles

There needs to be a balance between new infrastructure in developing areas and the
improvements and maintenance needs of the existing community.  Funding for infrastructure
improvements should not focus all of the funds into developing areas, leaving inadequate
resources to address needs in other areas. The City and County need to adequately fund
infrastructure maintenance and improvements in existing towns and neighborhoods.” (Page F
159)

Guiding Principles for Financing Urban Infrastructure 

A Balanced Approach:  The community at large should provide more financing of
maintenance and improvements in existing areas.  Both new and existing development should
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pay its fair share of improvement costs due to growth and maintenance.  In general,
improvements which are of general benefit to the whole community should be paid by the
community while improvements which are of special benefit to a specific area should be paid
by that area. 

Develop a Fair & Predictable System: Distribute infrastructure costs fairly among all property
owners who benefit from the improvements. The goal of the financing system is that costs
should be known in advance of development.

Minimize Impact on Affordable Housing:  Infrastructure financing should not increase the
cost of affordable housing in Lincoln and the City should encourage retention of affordable new
housing in existing neighborhoods. (Pages F 160 -161)

Establish an impact fee at time of building permit for road improvement costs in developing
areas.  Fees should not be at full capital recovery cost for residential uses.  Large traffic
generators, like commercial and industrial businesses, will pay a majority of the costs due to
their traffic impact.  Some mechanism should be employed so that the road impact fee does
not impact affordable housing.” (Page F 162)

ANALYSIS:

1. At the time the impact fee ordinance was adopted in January 2003, it was noted that as the
impact fee system was implemented, there may be some housekeeping matters to bring
forward at a later date. During the past few months a few areas were identified where minor
changes in the ordinance would improve the processing of impact fees. The following is an
explanation of each proposed change.

2. Section 27.82.060 (a) (5) is being clarified to note that building permits applied for prior to the
June 2, 2003 starting date of impact fees will be “grand-fathered” from impact fees. Currently
this section stated that the permits had to be issued. However, this is contrary to Section
27.82.0505 (a) which states that impact fees would begin on June 2, 2003 for building permit
applications on or after this date.  It was determined that the intent was clearly for building
permit applications prior to June 2, 2003 to be grand fathered.

3. Section 27.82.060 is also being amended in regards to the category exemptions from impact
fees for developments which previously paid for impact fee facilities such as arterial streets or
larger water mains (16 inches or larger in size.)  Section 27.82.060 (b) (1) referenced a table
of preliminary category exemptions determinations. The proposed amendment is to eliminate
this table which is now out of date. During the past few months, developers in a few cases
submitted information proving they had previously contributed to the cost of an impact fee facility
and thus were entitle to a category exemption under the ordinance. In the future, further
documentation may also change the list of exemptions. Since these exemptions may updated,
the table should be eliminated from the ordinance.

4. The category exemption text is also being clarified to note that amendments to exempted
property will be subject to impact fees. 
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5. The last amendment to this section is in regards to the processing of low and moderate income
housing fee reimbursements. Section 27.82.060 (d) currently requires the house to be
occupied prior to the fee reimbursement being valid. However, providing fee reimbursements
after the closing on the new house was problematic for lenders and builders. The revised text
eliminates the requirement the house be occupied. The applicant will still have to prove the
household buying the house meets the low and moderate income thresholds. The amendment
will allow for an alternative time for the reimbursements, such as at time of closing, rather than
requiring reimbursement at time of occupancy. The low income housing amendment is also
found in Section 27.82.080.

6. The amendment to Section 27.82.070 “Impact Fee Funds” would clarify that the previously
approved administrative costs would be deducted from the fees collected not added to the fee.
Currently, the ordinance states in Section 27.82.110 that administrative costs would be an
additional charge. The text in Section 27.82.110 is being eliminated  and new text added to to
27.82.070 to clarify that no more than 2% could be used for administrative costs.

7. The amendment to 27.82.110 (h) “Miscellaneous Provisions” is in regards to the  previously title
“Discretion to Reduce Impact Fees.”  This section is being revised to clarify that the
Reimbursement of Impact Fees in this section should only be for economic development based
on an objective criteria. The current language provides for the discretion of a super majority (5
of 7) of the City Council to reduce impact fees based on goals and objectives of the City
Council. 

The proposed text states that the Impact Fee Administrator would reimburse arterial street
impact fees for economic development only in conformance with the criteria adopted by the City
Council. (See staff report Misc. #03012 for the review of the criteria) This criteria is designed
to be completely objective and include no amount of discretion. If a primary employer provides
the creates and maintains for 3 consecutive years, 30 new jobs and invests $3 million in
buildings and equipment, then 50% of the arterial street impact fees would be reimbursed. The
reimbursement is 100% for the creation of 100 new jobs and a $10 million investment.

8. The processing of impact fee reimbursements will be less time consuming and easier to
administer by having the Impact Fee Administrator follow the City Council’s measurable criteria.
It will also provide more predictability for the companies investing in the community.

9. The amendment in Section 27.82.110 (k) “Adjustments for Inflation” is being amended to start
adding inflation in January 2005, rather than 2004. In addition, the amendment would have the
inflation added automatically each year rather than by a separate action of the City Council each
year. The amendment also designates the 12 month time period prior to August of each year
as the period for using the U. S. Consumer Price Index for All Items.

10. The amendment to Section 17 of the approved impact fee ordinance relates to the arterial
street section of the Impact Fee Study. Based on the recent recommendations of the Mayor’s
Infrastructure Finance Committee the following changes in the calculation and use of the arterial
street impact fees is proposed:
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1) Developers should continue to pay for sidewalks along arterial streets, instead of using
arterial street impact fee funds to build sidewalks. Section  26.23.095 “Sidewalks” of the
Land Subdivision Ordinance requires sidewalks along both sides of all streets including
major streets. These sidewalks will remain the responsibility of the adjacent property
owner or developer. 

2) Utility adjustments in street projects would not be paid from arterial street impact fees.
Any movement of water or sanitary sewer lines caused by road projects would be paid
for using utility rate funds.

3) Clarify that developers should continue to pay for additional traffic signals, if and when
warranted -- except that signals at the intersection of two major streets and
approximately at the ½ mile in between will be funded, when warranted, by impact fees.
The amount of traffic signals per mile to be paid for by arterial street impact fees would
be reduced from 3.5 to 1.5. This would provide for financing of signals at the
intersections of two major streets and generally at the ½ mile point in between.

Prepared by:

Stephen Henrichsen, AICP
Principal Planner

October 20, 2003

APPLICANTS: 

The Directors of Planning and Public Works & Utilities Departments

CONTACTS:

Stephen Henrichsen Michaela Hansen
Planning Department Public Works & Utilities Department
555 S. 10th Street 555 S. 10th Street
Lincoln, Ne 68508 Lincoln, Ne 68508
Ph# 441-6374 Ph# 441-7559

F:\FILES\PLANNING\FS\CC\2003\CZ.3399.wpd 
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CHANGE OF ZONE NO. 3399

PUBLIC HEARING BEFORE PLANNING COMMISSION: October 29, 2003

Members present: Taylor, Duvall, Carlson, Larson, Marvin and Steward; Krieser and Bills-Strand
absent.  

Staff recommendation: Conditional approval.

Ex Parte Communications: None. 

Proponents

1.  Steve Henrichsen of Planning staff presented the proposed text amendments to the impact fee
ordinance.  These are basically “housekeeping” changes to the ordinance as a result of reviewing the
ordinance and using the ordinance over the last several months.  This proposal does not make any
substantive changes at this time.  While the Economic Development Criteria will have a separate
public hearing, there is one reference in this proposal to the economic development criteria which is
an amendment that would say if the criteria is adopted, then it would be an administrative action to
grant reimbursement for economic development rather than that being a City Council action.  

Public Testimony

1.  Bill Newstrom testified on behalf of the Realtors Association of Lincoln, and submitted a letter
sent to the Planning Department staff by Peter Katt.  Newstrom addressed the major flaw in the original
impact fee ordinance – disallowing senior citizens the low income impact fee exemption that is allowed
to younger families.  Picture this: A senior citizen widow living on a modest monthly fixed income
realizes her current two-story 50 year old home is going to require more money than her income will
afford for the continued maintenance and monthly utilities.  She decides to sell and purchase a smaller
energy efficient townhome with assistance to take care of lawn and snow removal.  She has been
paying property taxes and wheel taxes.  We can hopefully assume a good share or portion went toward
street construction and street repair for her neighborhood as well as others.  When the sale of her home
is closed, she receives barely enough to purchase her new townhome.  But since she is a senior citizen
and is not applying for any government loan, she would be expected to dig into her savings to pay the
additional $2500 to $9000 impact fee, even though the young home buyer using nearly 100% financing
on a government program would not have to pay this fee, and even though the income of the young
family is much higher than the senior citizen.  The Realtors Association urges the Commission to
expand the exemptions to include all low income buyers, not just those utilizing government programs.
The Realtors Association is the original advocate for home ownership and housing matters.  Home
ownership is critical to our local economy and the future of our city.  This barrier to home ownership
should be lifted to give senior citizens the opportunity to live in a home their income will allow, and their
option should not be dictated by their ability or inability to qualify for a government housing program.
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2.  Peter Katt testified that he is not entirely in opposition.  His testimony is to make comments and
to expressed some concerns about the proposed amendments.  His law firm has been actively
involved with a number of clients as the impact fee ordinance was developed and debated.  The
proposed amendments have been discussed as “minor clarifying” amendments.  Katt’s assessment
would disagree with that conclusion as to three components: 

Amendment “d” increases arterial street costs for developers.  

Amendment “e” is effectively an increase in impact fees and is a significant policy change
providing for automatic increases in impact fees by inflation.  We do not do that with our
permitting and taxing and this proposed policy change should have a separate hearing.  

Amendment “g” provides for some change in the language with regard to processing
categorical exemption amendments.  If you look at the language dealing with categorical
exemptions, it was his law firm’s position that granting categorical exemptions was a mistake–it
was bad policy.  If you paid a dollar for an impact fee facility, that payment entitles you to
complete categorical exemptions for those impact fee facilities.  That is a bad public policy.
It never made sense but it was adopted.  Exemptions should be based upon the dollar spent
and credits provided to the fees rather than categorically exempting them.  The original
justification by staff was that it would be easier because the administrative burden of trying to
administer a dollar-for-dollar credit was way too much work.  What they found out is that
categorical exemptions have not limited or reduced the amount of work.  

In addition, with the proposed language, it now purports that an amendment to a development
will require the need for some type of negotiation or the categorical exemption simply goes
away.  It would appear that this would result in the return of developer negotiations which is one
of the benefits we are supposed to avoid by having impact fees.  What is the process that will
be followed with the proposed language for the amended process for categorical exemptions?
What standard will be applied for applying the categorical exemptions to the amended project?
How is this new amended language for this consistent with the guiding principle of making
impact fees fair and predictable?  

Marvin suggested that categorical exemptions seem to be a grandfather clause to allow people not
to have to be exposed to changes in the future based on arrangements they have already made.  How
do you address the principle of grandfathering things but yet you still want to open up the categorical
exemptions?  Katt responded, stating that the grandfather principle does not apply to impact fees.  It
is not one and the same.  Dollar-for-dollar credit provides what was negotiated.  The categorical
exemption says you pay x dollars and you may get x times 1,000 in benefits today.  Those dollar
benefits go directly into the developer’s pockets.  You get more than the benefit of your bargain.  But,
Marvin suggested that you don’t know whether a property owner might have paid more for the land than
they otherwise would have if they would have known there would be impact fees.  That is what the
grandfathering tries to protect.  Katt agreed.  That is a policy decision that has been made by the city
for the categorical exemptions and it is in place.  Today you are seeing a recommendation to amend
categorical exemptions and it says you no longer get the benefit of a categorical exemption if you
amend your project.  This is a very significant substantive change in that it purports to take away the
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categorical exemptions on any project that gets amended.  It obliterates the grandfather clause for any
project that comes in and is amended.  Categorical exemptions were intended to broadly protect the
grandfathering principle and to make the administration easy on the staff.  At that point, we said there
is no easy application.  You still need to look at each project individually and the dollars that were spent.
The question is, how do you coordinate and apply past agreements that the city has had on new
projects as they move forward?  What is the policy standard going to be?  

3.  Kent Seacrest testified on behalf of Ridge Development Company and Southview, Inc.  He also
disagreed that these are “minor” amendments.  There are some economic impacts here.  He is also
concerned about the amendment on categorical exemptions.  There needs to be some tightening up
of the language.  The Duncan study made the assumption that the city would be picking up sidewalks
along arterial roads and doing traffic lights at the half and quarter mile, and now they don’t want to do
that.  A traffic light is a $100,000 ticket item.  That is an equivalent to my clients of increasing impact
fees.  He requested a two-week deferral to meet with the staff and understand the proposed
amendments and to bring forward amendments as he deems necessary.  

Marvin inquired whether the Mayor’s Infrastructure Finance Committee looked at who was to pay for
the sidewalks along arterials.  Seacrest does not think that came before the Finance Committee, so
it must have come before some of the other subcommittees.  Seacrest also believes there are several
good amendments, but there are a few that need further clarification or cleanup.  

4.  Lynn Moorer testified that these amendments are far more than minor housekeeping changes.
She is opposed to making the reimbursement of impact fees an administrative function.  She
suggested that the reimbursement is very much dependent on the nature of the criteria and, given the
criteria being proposed, it is a major change to remove it from the discretion of the City Council to a
staff administrative mechanism.  Removing discretionary authority by the City Council and apparently
envisioning something that is much more automatic or discreet in terms of decision making is not a
minor amendment.  What you adopt with this can affect a whole lot of the rest of the current ordinance,
as well as important considerations as to how it fits into the Comprehensive Plan.  

Staff questions

Carlson asked staff to respond to Katt’s comments regarding the categorical exemptions.  Henrichsen
indicated that the staff would not be opposed to a two-week deferral.  Regarding categorical
exemptions, Henrichsen clarified that the whole idea of categorical exemptions is not what is before
the Commission, but more specifically what to do with an amendment.  There is no intent to remove
the categorical exemption for the entire project when amended.  If you come forward and add 200 units,
those new additional units may be subject to the impact fee the same way as some other project that
came forward with 200 units.  Before impact fees, all of our previous annexation agreements set forth
the costs and the fees.  Those agreements also always noted that if you came back and changed your
project, you might have a cost associated.  This has been very standard in any annexation agreement.
That is what we are proposing here.  If you come back to amend your project, that increment of
increase may be subject to the cost as well.  

Steward inquired what would happen if the development came back to diminish the project? 
Henrichsen clarified that there is a category exemption for the whole project, so there would be no
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reduction.  Under category exemptions, there is no payment made--they are not subject to the fees
because they have already paid their costs.  

With regard to eliminating reference to government programs, Henrichsen explained that there are two
things that had been discussed in terms of low income and when that low income reimbursement is
processed.  This amendment takes out language that said that reimbursement is not valid until the a
house is occupied.  In discussing this with builders and lenders, it was suggested to remove that clause
so that it could be done at another time such as at closing.  This amendment does not change the
number of people available to use the reimbursement.  It just changes the processing time.  

Henrichsen further commented that Mr. Newstrom’s idea would expand the exemption on the number
of people available under low income.  Our definition of low income required that that person be subject
to some local, state or federal program.  Our thought here was that since you were in some other
program, that would curb the number of people that would try to abuse the system.  It would be
important to include some provisions as to how the city might address people who might try to abuse
the reimbursement.  The staff is not in favor of addressing the Newstrom amendment.  

Marvin asked staff to address the sidewalk issue on arterial streets.  Henrichsen explained that in
general, the Mayor’s Infrastructure Finance Committee addressed several items in terms of overall
costs.  They did not address impact fees, but there was a recommendation that traffic signals should
be the responsibility of the developer or the adjacent property owner and that sidewalks be the
responsibility of the adjacent development and property owner, the same as it has been for many
years.  The staff suggests that this should also applied to the arterial street impact fee.  

Duvall moved to defer two weeks, with continued public hearing and administrative action scheduled
for November 12, 2003, seconded by Taylor and carried 6-0: Taylor, Marvin, Duvall, Carlson, Larson
and Steward voting ‘yes’; Krieser and Bills-Strand absent.

CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION: November 12, 2003

Members present: Larson, Carlson, Bills-Strand, Marvin, Duvall, Taylor, Krieser and Steward.  

Staff recommendation: Approval.  

Ex Parte Communications: Commissioner Marvin stated that he visited with Darl Naumann after the
last meeting.  

Proponents

1.  Steve Henrichsen of Planning staff submitted a proposed amendment prepared by the City
Attorney.  After the last meeting, the staff met with Kent Seacrest and Peter Katt with regard to how
category exemptions would be handled on amended applications and the proposed amendment is a
result of those discussions.  The amendment attempts to provide clarification of the intent; that is, when
a project previously was granted a category exemption because there was already a development
agreement, if that development comes back through to add some additional development, they must
pay for the increment of that addition.  This language also clarifies that we are looking for amendments
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that would increase the impact on the impact fee facility.  For example, if you had an arterial street and
the project comes back with additional square footage, with some shifting of the types of uses which
decreases the trip generation, then potentially there would not be an impact fee on the incremental
increase because the impact on the street system was not increased.  

Steward commented that we are working from a “City/County” Comprehensive Plan, yet the impact
fees are primarily being related to the city finance structure.  Why are we not considering both the
county and city in this strategy?  Henrichsen explained that the proposed amendments relate to the
“existing” impact fee ordinance.  We are not trying to expand the original ordinance, but address the
economic development criteria already called for in the original ordinance, thus the impact fees only
cover infrastructure items provided within the city limits.  The ongoing rural acreage studies are looking
at the economic impact of acreages within the county.  

Carlson suggested that the relationship between this text amendment and the economic development
criteria resolution is that the text amendments to Title 27 create the language for the proposed
economic development criteria to be implemented.    

Marvin wondered how to extract the economic development criteria language if the Commission is not
happy with using LB775 as a mechanism for the reductions.  Henrichsen explained that the language
in the ordinance merely provides that once the criteria has been created, the impact fee administrator
is charged with implementing that criteria.  That’s all it does.  

2.  Kent Seacrest appeared on behalf of Ridge Development Company and Southview, Inc., and
acknowledged that two weeks ago, he asked for the delay to meet with city staff and he now agrees
with the proposed amendment.  He did talk to the staff because there is some language referring to
“the approved development”.  Seacrest believes that would also include an annexation agreement that
might have included three phases, i.e. so that when phases 2 and 3 come, that would have been
deemed an “approved development”.  He agrees with this interpretation.  Seacrest also suggested that
many of the amendments are the result of the consensus that came out of the Infrastructure Finance
Committee process.  That process included a variety of suggestions, including issuing bonds and
allowing temporary pump stations in certain situations, as well as shifting the sidewalks and two traffic
lights within one mile on an arterial out to the infrastructure road fund, which means “it’s on the private
sector’s back”.  He understood that to be a comprehensive package approach.  Seacrest stated that
he will not oppose the language on the issue of the traffic lights and sidewalks with the understanding
that the administration is still pushing “the package”.  The effort we are all striving for is to try to find
replacement funds.  Some of that package never has been acted upon.  He has been told that the
administration intends to keep pushing for that package.  

3.  Peter Katt appeared and expressed appreciation for the opportunity to meet with the staff with
regard to the proposed amendment, which Katt does not believe fully sets forth the standards that will
apply, but it is better than it was.  Katt pointed out that we have had this impact fee ordinance for less
than a year and it is very important to remember one of the key topics of discussion--one of the key
selling points on impact fees was “no more negotiations–you plug in your number and you’re done”.
Katt suggested that this particular amendment revisits negotiations.   Impact fees do not do away with
negotiations.  This must be remembered.  They do not eliminate the need to do negotiations and
individually tailor how much is going to be paid.  
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With regard to the traffic lights and arterial sidewalks, Katt believes that to be an indirect impact fee
increase already.  It did come out of the infrastructure study as a package recommendation.  If the
Commission adopts the proposed language, it is an increase in the impact fees without a
corresponding increase in any other component of the package.  “Don’t forget what you are doing.” 

Katt suggested that adding inflation to the impact fee automatically is a change in policy.   He believes
it is bad policy to have automatic increases built into taxes, permitting fees, etc., without having to go
through the public discussion and the public pain that accompanies it to make sure that it is a good
policy decision to be made.  It should not be automatic and it should not be easy.  

But, Marvin believes that inflation is automatic.  Katt agreed, but you could make that argument with
absolutely every fee and every cost that we have.  Marvin stated that all kinds of things are stepped up
in taxes with inflation.  Katt stated that his point is not that it is not done and not that you can’t articulate
a good reason to do it.  What he is trying to say is that to date, in the city of Lincoln, the city has made
a policy choice that permits, fees, licenses, taxes, etc., are not automatically increased by inflation.  If
we are going to shift to a policy based on inflation, don’t pick and choose which ones you are going
to do, but make it applicable to all of them.  That’s the point–have a consistent policy.  

Steward inquired whether Katt had recommended language that would satisfy his concerns.  Katt
suggested that the Commission reinstate the language in 27.82.110(k) that is proposed to be stricken
by staff: “Such adjustments in such fees shall become effective upon approval by resolution of the City
Council.”  This takes the “automatic” inflation out.  

Henrichsen clarified that if the Commission wants to continue to have any adjustment for inflation to be
an act of the City Council, the language on page 100, lines 20 and 21 would not be stricken.  This is
the text of the ordinance that currently says inflation will be added after approval by the City Council.
It has always been the intent that inflation would be added, and the process was that it would take a
separate action of the City Council to add inflation.  As we discussed the ordinance, we had discussed
the idea that inflation would be added, and the figures noted that inflation had not yet been added.  A
lot of the testimony focused on many of the other items in the ordinance and he does not believe there
was a lot of specific testimony on this specific issue; however, Henrichsen believes that the intent was
noted that inflation would be added each year.  

Steward asked Henrichsen if he agrees that it is an anomaly in terms of other fees and tax structures
that we have thus far implemented.  Henrichsen believes that Building & Safety does have one fee
which does have an automatic increase for inflation, but in general, there are probably a lot of fees of
the city that are not automatically tied to inflation.  

Marvin pointed out that the impact fees are already set up to increase annually over a period of five
years.  Does the City Council have to revote that part of the ordinance to implement automatic inflation?
Henrichsen stated that the City Council adopted a fee schedule for all five years, 2003-2007.  

Bills-Strand offered that typically, when LES wants to raise rates, it has to be justified before the City
Council.  Henrichsen concurred.  

There was no testimony in opposition.  



-13-

ADMINISTRATIVE ACTION BY PLANNING COMMISSION: November 12, 2003

Bills-Strand moved approval, with the amendment as submitted by staff today, and with amendment
to reinsert the language which requires the City Council to approve adjustments to the impact fees so
that it is not automatically adjusted with inflation, seconded by Larson.  

Bills-Strand believes that the impact fees should be treated the same as all other fees.  Let’s justify the
need to increase and not just assume it is needed.  

Carlson moved to amend to delete the language, as recommended by the staff, so that there is
automatic inflation, seconded by Marvin.  

Marvin stated that there is no question we are going to have inflation and we can inflate the impact fee
down over time.  He believes it was always understood that there would be this inflation index to impact
fees.  

Bills-Strand suggested that she can’t always give raises that match inflation– she can’t always justify
her bottom line to match inflation.  She does not think that one industry should be tied to inflation and
not all of them.  

Marvin was concerned about what number will be used each year to add the inflation. Steward pointed
out that there is a schedule so he presumes that each fee will be known.  Marvin wondered what would
happen after the first 5 years.  Bills-Strand believes there is a set schedule plus inflation for each year.
Marvin was curious about what the Planning Department will recommend to the City Council when they
look at inflation.  Bills-Strand suggested that at that point they would consider a new plan or take
another look at that point in time.  It’s really no different than LES where they have to justify the need to
raise rates.  

Carlson commented that during the Comprehensive Plan process, this was discussed and every
presentation he attended and every document he had indicated that inflation would be part of the
discussion.  This is essentially part of the philosophy that was enacted.  

Steward declared a point of order.  If the motion to amend passes, the automatic inflation stands.  The
only thing in question is whether the Council will approve it or not.  Carlson urged that the original
intention and the ongoing debate was that the inflation would be automatic.  

Larson believes that automatic indexing is sort of a dangerous thing; however, it needs to be done.
He believes we have a good compromise in that we have indexing but we have approval of the City
Council each time.  This is a way to make sure we’re staying in line as we go along.  He wants the
language left in.  

Peo clarified that the ordinance talks about the Council making that analysis each year as to whether
inflation should be added.  We have picked a month to base the inflationary factor upon and whether
or not that could happen automatically.  A “yes” vote on the motion to amend means automatic inflation.
A “no” vote on the motion to amend gives City Council the authority over inflation.  
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Motion to amend which strikes, “Such adjustments in such fees shall become effective upon approval
by resolution of the City Council”, which is the recommendation of the staff, failed 3-5: Carlson, Marvin
and Taylor voting ‘yes’; Larson, Bills-Strand, Duvall, Krieser and Steward voting ‘no’.  

Carlson confirmed that nothing has changed with the proposed amendment to 27.82.110 E, regarding
the Downtown/Antelope Valley Exclusion Area Map.  We’re just changing the way it has been
referenced.

Marvin inquired again as to what number will be presented to the Council on inflation.  Henrichsen
believes that each fall, beginning in 2004, the staff will prepare a resolution that would add inflation
to the impact fees for the Council’s consideration.  The City Council can decide whether they want to
add inflation or not.  If the Council chooses not to add inflation, Marvin wanted to know what number
would be presented the following year.  Henrichsen assumes that if they fail to add it one year, it could
be added the next year.  Steward ruled this discussion as nothing but speculative.  

Main motion, with amendment as submitted by staff today, and with amendment to reinstate, “Such
adjustments in such fees shall become effective upon approval by resolution of the City Council”,
carried 8-0: Larson, Carlson, Bills-Strand, Marvin, Duvall, Taylor, Krieser and Steward voting ‘yes’.
















































